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On March 23, 2010, President Barak Obama signed the Patient Protection and Affordability Act (H.R. 3590) (the “Reform Act,” or the “Act”) into law.
  As you are no doubt aware, the Reform Act stands to implement substantial changes in health care insurance and delivery during the next decade and beyond.  Many of the more publicized provisions in the Act, such as the individual insurance mandate and the “Cadillac” excise tax on employer-provided health benefits, will not take effect for several years.  This Client Alert focuses on a few provisions in the Act that immediately impact tax-exempt hospitals.

The Act includes a series of specific requirements for a hospital to maintain its exempt status under Section 501(c)(3) of the Internal Revenue Code (“Code”).  In addition to the threat of loss of the hospital’s exempt status, the Act imposes an excise tax on hospitals that fail to meet the needs assessment requirement.  Most of the new standards are effective for tax years beginning after the date of enactment.  Therefore, hospitals with a March 31st year end are subject to the requirements now.  Exempt hospitals should confirm now (or certainly no later than prior to the beginning of their next fiscal year) that they have the policies and procedures required under the Act in place and are conducting the assessments required.

The provision in the Act is similar to the one included by the Senate Finance Committee in the Senate version of the bill and is the result of Senator Grassley’s unrelenting campaign to modify the standard for being classified as an exempt hospital.  In particular, the provision codifies key elements of the expanded “community benefit” standard for exemption.

The Act adds four specific requirements that exempt hospitals must satisfy in order to qualify as a tax-exempt hospital under Section 501(c)(3) of the Code:

1. Community Health Needs Assessment.  Hospitals are required to conduct a community health needs assessment at least once every three years.  The assessment must take into account input from persons representing the “broad interests of the community served by the hospital facility” including those persons having special knowledge or experience in public health, and the assessment must be “made widely available to the public”.  In addition, the facility must adopt an implementation strategy for meeting and addressing the health needs of the community identified in the assessment.  For hospitals initially subject to the provision it is important to note that the requirement is that the assessment was conducted in the taxable year being reported or either of the taxable years immediately preceding such tax year.  Therefore facilities who have not conducted an assessment that satisfies the requirements of the Act in the last three years should begin work immediately on the required assessment.

2. Financial Assistance Policy.  Each hospital is required to have in place a written financial assistance policy which includes: 

a. Eligibility criteria for financial assistance, and whether such assistance includes free or discounted care,

b. The basis for calculating amounts charged to patients,

c. The method for applying financial assistance,

d. If the hospital does not have a “separate billing and collection policy”, identification of the actions the hospital may take in the event a patient does not pay (including collection actions and reporting to credit agencies), and 

e. The measures taken to “widely publicize the policy” within the community.

In addition, the hospital must have a written policy to provide care for emergency medical conditions without discrimination, regardless of the patient’s ability to pay or eligibility under the financial assistance policy.

3. Limitation on Charges.  Hospitals must limit the charges for emergency or medically necessary care provided to patients qualifying for assistance under the financial assistance policy to not more than the lowest amounts charged to patients who have insurance covering such care.  Moreover, the hospital may not use “gross charges”.

4. Billing and Collection Requirements.  The hospital may not engage in “extraordinary collection actions” prior to making a reasonable effort to determine whether the patient is eligible for assistance under the financial assistance policy.  Determination of what constitutes “reasonable efforts” will be provided in subsequent regulations.   Most however, assume that such efforts would include notification to the patient in writing of the financial assistance policy upon admission as well as upon billing or any subsequent contact concerning collection.

Other provisions dealing exclusively with exempt hospitals include new Section 4959 which imposes a $50,000 excise tax penalty on any exempt hospital which fails to satisfy the community health needs assessment requirements for any applicable tax year.   The community benefit activities of each hospital will be reviewed by the IRS at least every three years.  Two additional items are to be added to the Form 990 for exempt hospitals to reflect: (1) a report of how the facility is addressing the health needs of the community identified in the community need assessment, including a summary of those needs not being addressed and the reasons why; and (2) attachment of the hospital’s audited financial statement.  Finally, the Act requires the Treasury Secretary, in consultation with the Health and Human Services Secretary, to submit an annual report to Congress regarding the following activities of exempt hospitals: (1) levels of charity care provided, (2) bad debt expenses, (3) unreimbursed costs for services provided with respect to means tested and non-means tested government programs, and (4) costs incurred for community benefit activities.
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� The President also signed The Health Care & Education Reconciliation Act (H.R. 4872) (the “Reconciliation Act”) into law March 30, 2010.  The Reconciliation Act modified certain provisions of PPAC, but those modifications did not impact any of the provisions discussed herein.
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